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The emergency provision in the 

Constitution  
India i.e. Bharat is an “own kind” federal republic. During an emergency, it 
possesses unitary functionality. That’s why Dr. B. R Ambedkar declared the 

Indian Federal structure special because throughout an emergency it becomes 
fully unitary. In an emergency, the mechanism becomes a unitary trait as the 

constitutional apparatus fails. Part XVIII of the Constitution, Article 
352 to 360 includes the emergency provisions. 

The word emergency can be described as an unexpectedly occurring situation 

that causes public authorities to act instantly within their particular powers. 
The emergency is a disturbance from which a human’s civil rights, except 
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perhaps in Articles 20 and 21, are removed. An emergency is due to the 
breakdown of the administrative machinery that triggers or allows the 

government to urgently respond. 

 
“Emergency, according to the Black Law Dictionary, demands urgent 

intervention and imminent warning because such a circumstance poses a 
danger to people and liberty within the region. The socioeconomic structure 

struggles to achieve fair working standards. The definition of emergency has 
become a political phenomenon. The key idea of creating clear legislative 

arrangements for crises was to safeguard against the accidental advent of 
autocracy in conjunction with domestic chaos, foreign assault, or war.  

There is indeed a different aspect for all the emergency clauses contained in 

the Constitution Of India. Consequently, Part XVIII is an aspect of our 
Constitutional creativity. Often a country is surpassed by incidents and powers 

that place its stability and the wellbeing of its people critically at risk. It is 
unpredictable. Such conditions could entail the temporary suspension of the 

individual freedoms of people to resolve the threats facing the world.  

Democratic regimes are brought in emergency situations into a real problem 

by having a clash among their primary duty to protect the dignity of the 
government and their similarly significant responsibility to defend the human 

interests of their people and those beyond their competence. The State is 
obligated to choose between opposing sacrifices. This is the reason for 

emergency provisions that are set down for the revocation of protected 
constitutional rights in certain national constitutions. 

Emergency steps are a peculiar aspect of the Indian Constitution, which 

enables the Centre to assume expansive powers to deal with particular 
situations. Any state can be completely managed by the Centre in an 

emergency. It also permits the Centre to suspend citizens’ rights through the 
emergency clause. There are significant reasons why scholars refuse to name 

the Constitution Of India completely democratic. The constitution contains 
emergence clauses. 

Introduction 
 

The way natural Federalism will respond to an emergency situation is a 

noteworthy aspect of the Constitution Of India. Consequently, declaring an 
emergency is a very critical topic that has a negative impact on people’s 

freedom. It must however only be released under extraordinary conditions. A 
President can proclaim an emergency in compliance with Article 352(1), if he 
is comfortable that there is a security concern to or part of India. The problem 
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under consideration will be whether the President’s happiness is justifiable or 
not. 

“In a variety of occasions, the courts have discussed the effect of the 

declaration of an emergency on compulsory incarceration, the effect of the 
revocation of Article 19 of the Emergency Proclamation and on the effect, 

according to Article 359, of the President’s order. These decisions are debated 
as and where necessary.” Dr. B.R. Ambedkar advocated the idea of India as a 

federal republic, stating that even though citizen’s are split into separate 
nations, they are representatives of India, which really is a federation of the 

countries. 

The concession of emergency powers was debated but Dr. Ambedkar said 
those papers would never work and remained dead letters. However, it was 

seen that Article 356 is furthermore violated, abused but scarcely used. 

 

Origin and historical context  
In order to implement emergency clauses, the situation at the time of the 
constitution was relevant. After a lot of events after and even before the pre-

independence period, the Constitution framers had to worry about those 
arrangements. 

Cacophony was generated by destructive powers of casteism, regionalism, 

communitarianism, and languish and peace and country unity became broken. 
There were religious disturbances involving Muslims and Hindus which 
disintegrated dangers to democratic foundation and preservation in India. In 

the course of creating our Constitution, Kashmir’s dilemma emerged with the 
Monarch’s defeat. Pakistan’s threat had come up. 

Few indigenous States (Junagarh and Hyderabad) were reluctant regarding 

membership of the Union Of India. The Government of India was then faced 
with a greater challenge because the government could not accept such 

separatist action as was demanded by geographic necessity in Junagarh and 
Hyderabad. All this is why article 352 was needed. 

In the post-independence period, communist activity among Telangana’s 

workers and farmers started to spread. The socialist regime was a possible 
threat to the country’s peace and civil order. This led to the adoption of the 

Constitution of extreme emergency clauses. Provincial administration. Thus, 
the framers of the constitution remained concerned that State and local 

governments would be working consistently and effectively. So Art. 356 was 
added to ensure the collapse of a state without legislative processes. 
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Owing to the conditions that contributed to a decline in foreign currency 
reserves and branches, the country’s financial position was also drastically 

declining. Dr. Ambedkar decided to prevent any legal complications and Art. 
360 of the Constitution was thus introduced. 

Types of emergency in the Indian 
Constitution 
The State may override the different individual freedoms in the presidential 

state of emergency and enforce those federal standards in Section XVIII of the 
Constitution. 

Article 352 to Article 360 of the Indian Constitution allows for emergency 

arrangements. 

• National emergency (Article 352) 

• State emergency (Article 356) 

• Financial emergency (Article 360) 

National emergency 

Article 352 of the Constitution stipulates national emergency. National 

emergency. The national emergency coincides with statutory requirements to 
be enforced when an unusual situation affects or threatens part of the nation’s 

harmony, defence, prosperity, and administration. 

In compliance with Article 352 of the Constitution, emergency implementation 
when conditions preceding were also present- 

(i) Attack,  

(ii) External intrusion or 

iii) Internal rebellion.  

Article 352 states that if, because of outside aggression or armed revolt, the 
President is ‘comfortable’ that a dangerous situation occurs which endangers 

the protection of India or indeed any portion of it, he will make a declaration 
in that respect with or for almost all of India. Such a declaration, though, may 

only be made through authorized advice of the cabinet of the Nation in clause 
3. Such a declaration must be put before the legislative house and accepted 

from each chamber, or it will lapse after a month from the declaration. 



It must be remembered that it has been accounted for in the clarification of 
Article 352 that neither the foreign invasion nor violent revolution has really 

taken place in the event of an emergency declaration. It may be declared even 
though foreign violence or military revolt is likely. 

National emergencies in India 

During the War with China, the first emergency was proclaimed and lasted for 

six years between October 1962 and January 1968. The battle against China 
concluded on 21 October 1962, but another war against Pakistan only began 

after the emergency. In the end, the Tashkent deal was reached after 
international pressure and in January the then government dropped the 

emergency. 

The second emergency declaration was due to the war between India and 
Pakistan. Three acts were performed during that time. Maintenance of SA, 

Coffee POS Act, and  In order to avoid arrest it was decided to retain the Govt 
Protection of the Rule. However, these three actions were extensively grossly 

overused, and numerous convictions, jail shootings, and gatherings were 
observed this time. The war with Pakistan came to an end, but the emergency 

persisted, and before the second emergency was revoked 3rd emergency was 
declared. 

The third emergency has been proclaimed due to internal unrest and this is 
India’s most contentious emergency. The polls at which the court considered 

Smt. Indira Gandhi was barred from public service for six years to be engaged 
in unethical practices it was held in the Allahabad High Court. 

 She had brought the judgment to the Supreme court, but the court had been 

on holiday at that moment. On 25 June 1975, the Historical day, Smt.  Indira 
Gandhi wrote to then-Honourable President Fakhruddin Ali Ahmed a message 

to declare an emergency, despite the approval of the members of the 
cabinet.  The much more stringent and compressed emergency was this 

emergency. On 23 March 1977, it was withdrawn. 

In the case of Minerva Mills vs the Indian Union, the legitimacy of the 
president’s motivation and determination through Article 351 is not impeded 

by judicial review. However, the jurisdiction of the Court is confined to 
investigating is not whether the restrictions of the Constitution were met. It 

will decide whether or not the President’s happiness is true. It is not at all 
happiness, where fulfillment is founded on mistrust, irony, or irrelevance. 

The procedure of proclaiming emergency 

The President of the country can make a statement, but there is just something 
that is already provided for. Only if the Cabinet requests in writing that the 



President order quite an emergency. The Houses of Parliament must, by an 
overwhelming vote, approve quite an emergency declaration, and perhaps 

even the 2/3rd majority of the members present and voting inside one month, 
or the declaration shall stop functioning. 

“If Lok Sabha is abolished or would not be at an Emergency management 

meeting, it shall be accepted in the month and subsequently in the month after 
the beginning of this next meeting by Rajya Sabha. The emergency continues 

to exist six years after the date of declaration until ratification by 
Parliament.” Which ought to be continued after six months, the Legislature 

must enact another provisional decision. This proved to be an emergency 
forever. 

The procedure of revoking emergency 

The President of India may revoke the emergency by another declaration if the 

condition improves. The 44th constitutional amendment requires ten percent 
or more Lok Sabha leaders to share an application for and in the meeting of 

the Lok Sabha; they may disagree with the emergency, or cancel it by a mere 
majority. In such an incident, it is unserviceable automatically. 

State emergency 

The Union Government’s responsibility is to ensure that perhaps the 
administration of a State takes action in accordance with the Constitution’s 
requirements. Article 356 states that, whether, on the reception of a briefing 

from the Governor of the State, and otherwise, the President is pleased that a 
state government is unable to carry on in a smooth manner, a state emergency 

declaration may be issued by that Leader. 

In this case, the President’s declaration of emergency is labelled 
‘announcement because of the breakdown (or collapse) of legislative 

mechanisms.’ 

An emergency of this kind may have the following effects: 

1. the President, with the exception of the High Court, may assume all 
or any of the responsibilities of state governments; 

2. announce that state legislative powers should be exercised by, or 

under, Parliament’s responsibility; 

3. make the declaration subject matter necessary or suitable for its 
execution. 

Nevertheless, the President is not allowed to presume or terminate any 
statutory obligation relating to the High Court. The President of India has 



instituted a 126-fold rule in India until 2018. The presidential rule has been 
used for a record of 35 occasions under Indira Gandhi’s rule. 

The procedure of proclaiming state emergency 

Such an announcement, like the National Emergency, should have been sent 

for ratification before all the Houses of Parliament. Permission must be issued 
in this situation within two months; therefore the declaration shall cease 

operating. If the Lok Sabha is disbanded after some of these two months and 
has been authorized by the Rajya Sabha then the resolution shall cease to 

function on the 30th day after its restoration on the date of the first session of 
the Lok Sabha because if the Lok Sabha has been approved well before expiry. 

An announcement so authorized immediately stops to act at the end of a six-

month cycle following the date of the announcement, until withdrawn. Without 
revocation, its life can be prolonged by six months, most times but not after 

three years. Afterward, the Reign of the President has to be finished and the 
State has to restore regular legislative machinery. 

A new clause was added in the 44th Amendment, which restricted Parliament’s 

jurisdiction to the degree of an announcement made after 1 year under Article 
356. 

The procedure of revoking state emergency 

Any such declaration can by a subsequent proclamation be repealed or varied. 
In each of the following forms, a proclamation made in compliance with Article 

356(1) expires: 

1. Unless accepted before both Houses of Parliament within two months 
of its creation [Article 356(3)]. 

2. In case of failure to gain the consent of either House within two 

months after sending the declaration to the Houses of Parliament 
[Article 356(3)]. 

3. If no other proposal is adopted by the House of Parliament, following 

the adoption of a first proposal [Article 356(4)], following six months 
from the date of the declaration. 

Subject to the overall maximum limit of three years from the date of the 
declaration following six months from the date of the passing of the last 

resolutions authorizing the Chamber of Parliament. The following conditions 
contained in article 356(5) must be fulfilled to extend the proclamation after 

one year: 

• Global Disaster in place already; or whether 



• The Electoral Commission classifies that it cannot hold elections to 
the Legislative Council. 

• The date on which the proclamation of revocation is issued by the 

President [Article 356(2)].             

Emergency provisions: effects and impact 

Dicey says federalism is weak as it requires power-sharing between the centre. 
This is a dysfunctional democratic government. Even so, all existing 

federations managed to escape this deficiency by ensuring the federal 
government assumes extraordinary leverage where there is a need, because 

of emerging new internal or external conditions, for concerted intervention. 
[The Constitution Of India] gives exceptional powers to the union for specific 

forms of emergency. The constitutional main sources of energy authorize the 
federal government, as necessary, to achieve the power of a unitary structure. 

The Indian Constitution provides for three distinct types of irregular conditions 

that require that the constitution created a divergence from the usual 
legislative machinery: 

1. A war-related emergency, an outside invasion or armed revolt [Article 

352]. It is also recognized as a national pressing matter. 

2. Failure of states with legislative machinery [Article 356]. Established 

as the Presidential Guideline, too. 

3. Financial Emergency [Article 360]. 

Perspective Of judicial review 

In accordance with Article 356, a declaration is subject to a past competition 
on the basis that power is a power that is oppressive in accordance with Article 

356(1). The Judiciary is eligible for examination in the operation of judicial 
review strength if the criteria are met. But the argument really centres around 

court’s degree and depth.” 

“From the judgments on account of State of Rajasthan v. Association of 
India and the Bommai case, unmistakably there can’t be a uniform principle 

relevant to all cases, it will undoubtedly change contingent on the topic, nature 
of the right, and different components. Nonetheless, where it is conceivable 

the presence of fulfillment can generally be tested on the ground that it is mala 
fides or dependent on entirely unessential and immaterial grounds.” 

“The pertinence of judicial review in issues including Article 356 is additionally 

underscored in the Supreme Court judgment in re State of Madhya Pradesh v. 
Bharat Singh, where the Supreme Court held that it was not blocked from 
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striking down a law passed preceding a Proclamation of Emergency, as ultra 
vires to the Constitution, in light of the fact that the Proclamation was in power 

around then.” 

“Judicial review of the Proclamation under Article 356(1) was first tried in State 
of Rajasthan v. Association of India, in which a bench of seven judges of the 

Supreme Court by a consistent judgment dismissed the applicant request and 
maintained the centre’s decision of dissolving three assemblies under Article 

356 as intrinsically legitimate.” 

 “The Supreme Court, on account of Minerva Mills and Others v. Association of 
India and Others, harped broadly on its capacity to analyse the legitimacy of 

a Proclamation of Emergency given by the President.” In dealing with this 
matter, the Judicial Branch should not neglect, among other things, that it 

should fulfill its existing obligation because it requires reflecting on political 
matters. 

 At the same time, it should restrict itself to reviewing whether the 

preconditions set out in Article 352 were found in the declaration of the 
Proclamation, and not whether the existing situations and requirements of 
statutory enforcement in the case of an emergency were sufficient. It must 

also be assumed that the Presidential Declaration, while limited, is subject to 
judicial review pursuant to Article 356. 

“The latest case which chose the degree of judicial review of the Proclamation 

by the President forcing President’s Rule in the states and united the lawful 
situation on the abstract fulfillment of the President is S.R. Bommai v Union of 

India was a landmark throughout the entire existence of the Indian 
Constitution. It was for this situation that the Supreme Court intensely set 

apart the worldview and constraints inside which Article 356 was to work. In 
the expressions of Soli Sorabjee, prominent legal jurist and former Solicitor-

General of India, After the Supreme Court’s judgment in the S. R. Bommai 
case, it is all around settled that Article 356 is an outrageous force and is to 

be utilized if all else fails in situations where it is shown that there is a 
stalemate and the sacred hardware in a State has imploded.” 

Difference between Article 352 and 356 

S.N. National Emergency  (352) President’s Rule (356) 

1. 

Only if the stability of India or a 
part of it is threatened with 

invasion, foreign interference or 

military revolt may it be declared. 

It may be argued if, because of causes that 

could have no relation with any war, an 
external attack, or armed insurrection, the 

government of a State cannot be carried 
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out in compliance with the conditions of the 

Constitution. 

2. 

The State Executive and the 

Legislature continue acting and 
exercise their legislative functions. 

The Centre has concomitant 
regulatory and legislative powers 

in the province. 

The State Governor would then be removed 

and the State assembly dissolved or 
disbanded during its service. It is ruled by 

the president and the parliament creates 
regulations for the administration. In short, 

the Center assumes the administrative and 

legislative functions of the Administration. 

3. 

Parliament may only legislate on 

its own, i.e. not assign the same 
with any other agency or 

jurisdiction, on the matters 

mentioned in the State List. 

The Parliament may assign to the President 
and any other jurisdiction defined by it the 

power to legislate for the Government. To 
date, the President’s procedure has already 

been in collaboration with parliamentarians 
from that state and make legislation for the 

state. 

There is a cumulative duration of three 
years for its service. It must then be done 

4. 

For its service, no limit duration is 

recommended. The House will 
continue for every six months 

continually with its acceptance. 

For its service, a period of 3 years is 

recommended. It must be done after that 
and the usual constitutional mechanism of 

the State must be reinstated. 

5. 

This makes a transition to the 

arrangement between the Core 
and all the Nations. 

This will change only the interaction of the 
emergency state with both the Centre. 

6. 
It affects people’s fundamental 
human rights (FR). 

This has no influence on peoples’ 
constitutional rights. 

7. 

A special majority should be 

adopted with any proposal 
accepted by Parliament to 

proclaim or continue the 
declaration. 

Each Parliament resolution that accepts or 
preserves the proclamation cannot be 

accepted by a single majority. 

8. 
A proposal may be passed by Lok 
Sabha to cancel it. 

Such a clause is not in effect. It is only at 
its own choice that the President will 

relocate it. 

Financial emergency 

The financial emergency provided for in Article 360, is the third kind of 
emergency. It stipulates that even if the President is convinced that India or 

any of its economic stability or credibility is at risk, he may declare a financial 



emergency. The executive and legislative competencies would take center 
stage in such a circumstance. It must also be accepted by Parliament, as some 

of the other 2 emergencies. Both Members of Parliament must approve it 
within two months. As long as the process requires, the financial catastrophe 

can exist and might even be lifted with a corresponding declaration. 

This Article has  Never been used. 

A declaration is given pursuant to Art. 360— 

• a corresponding proclamation may be withheld or varied 

• every House of Parliament shall be placed before it 

• ceases to exist at the completion of two months, except as authorized 
in resolutions of the two Houses of Parliament even before the 

expiration of that time. 

Effect of the proclamation of emergency 

Effects of national emergency 

The establishment of national emergencies has an effect both on people’s 

interests and on the sovereignty of states: 

1. The key consequence is that the constitution’s style of federalism 
becomes unitary. The Centre’s powers are increasing and the 

Parliament assumes authority, except in the fields alluded to in the 
State List, to make legislation for the whole country or part thereof. 

2. The Government of India is willing to provide orders to the countries 

about how to exercise their executive authority. 

3. The Lok Sabha will prolong the tenure by one year at a time during 

an emergency era. But the same could be expanded beyond 6 months 
after the expiration of the proclamation. It is possible to prolong the 

term of state legislatures in the same way. 

4. The President is allowed during an emergency to change the laws on 
the allocation between the Union and the States of wealth. 

5. Under Article 19, human rights shall immediately be revoked and this 

restriction shall extend until the conclusion of the emergency. 
But according to the 44th amendment only in case of a declaration on the 

grounds of war or external invasion, liberties specified under Article 19 can be 
restricted. Everything becomes clear from the debate above that emergencies 

not only suspend the sovereignty of the States but also make the federal 
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system of India unitary. It remains important because of its comprehensive 
powers to deal with these irregular circumstances for the Union Government. 

Effect of state emergency 

The emergency declaration triggered by the dissolution of a state’s legislative 
machinery has the beneficial specifications: 

1. The President may take over all or any of the positions of the State 

Government or can appoint the Governor or any other administrative 
authority for all or any of these roles. 

2. The President is allowed to dissolve or terminate the State Legislative 

Assembly. On behalf of the Government Legislature, he will authorize 
Parliament to enact laws. 

3. To give effect to the intent of the declaration, the President may make 

any more adverse or subsequent clause appropriate. 

Effects of financial emergency 

A financial emergency declaration could have the following implications: 

1. The government of the Union may provide guidance in economic 

affairs to all the other States. 

2. The President can recommend that the States minimize the wages 
and benefits of any or all levels of the government officials. 

3. After the State Legislature has approved them, the President can 
order States to allocate all the money bills for Parliamentarians 

attention. 

4. The President may provide instruction to the national government 
personnel, including supreme court judges and the high courts, to 

reduce their pay and compensation. 

Effects of the proclamation of emergency on the 

fundamental rights 

• State laws will be overridden by federal law and the Union is allowed 
to control the areas (such as policing) that are usually transferred to 

States. 



• The Union is therefore authorized to take over or even directly 
manage the mechanisms of fiscal and fiscal revenue. The Union is 

entitled to make definitive decisions in the enactment by the State 
legislature of financial actions in the case of financial crises. 

• Any or more basic rights enshrined in Section III (articles 12 to 35) 

of the Constitutional may be suspended by the Union – that may 
contain: 

• freedom to practice any profession, occupation, trade, or business; 

• freedom to assemble peacefully; 

• freedom of equality before the law; 

• freedom for movement across Indian territory; 

• freedom to practice or propagate religion; 

• freedom of speech and expression. 

• Furthermore, it might be possible to revoke the ability to appeal the 
infringement of the privileges alluded to above (the right to 
constitutional remedies). However, the infringement of Articles 20 

and 21 governing individual liberty, the right to secrecy, protection 
from dual-threat, and protection from illegitimate prosecution and 

detention will not be included under those provisions. Any person who 
believes that his/her rights under those same categories are unfairly 

suspended may appeal a court of law revocation. 

• The Union can intend to revoke the constitutional role of a state 
parliamentary assembly for a duration of six months and enforce 

federal legislation. This suspension status can be extended at the end 
of this term (indefinitely several times) under parliamentary elections 

until the Indian Electoral Commission certifies that free and equal 
elections in the state are feasible to reinstate parliamentary elections. 

• The House of Parliament can, however, enact every order for the 
above-mentioned consequences as quickly as possible after the order 

is made. 

Judicial Interpretation Of Validity Of Suspension 

Of FR 

• Suspension of article 19- Makhan Singh Vs. State of 

Punjab 

“Article 358 makes it clear that things done or omitted to be done during an 
emergency could not be challenged even after the emergency was over. In 
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other words, the suspension of art.19 was complete during the period in 
question, and legislative and executive action which contravened art.19 could 

not be questioned even after the emergency was over.” 

Suspension of Article.20,21 A.D.M. Jabalpur Vs. shivkant 

shukla 

“The President issued orders under the Constitution of India, art. 359(1) 

suspending the right of any person to move any court for enforcement of 
fundamental rights under arts. 14, 21 and 22, and 19 for the duration of the 

emergency. Following this declaration, hundreds of persons were arrested and 
detained all over the country under the swoop of the Maintenance of Internal 

Security Act, 1971 Various persons detained under Maintenance of Internal 
Security Act, 1971, s. 3(1) filed petitions in different high courts for the issue 

of the writ of habeas corpus.” 

“The high courts broadly took the view that the detention may be challenged 
on the grounds of ultra vires, rejecting the preliminary objection of the 

government. Aggrieved by this the government filed appeals, some under 
certificates granted by high courts and some under special leave granted by 

the Supreme Court. Despite every high court ruling in favour of the detenus. 
The Supreme Court ruled in favour of the government. What the court except 
for Khanna, J. failed to realise is that the right to personal life and liberty are 

human rights and is not a gift of the Constitution.” Article 4 recognizes the 
right to life and personal freedom as an ineffable right in emergency situations, 

even in the Universal Declaration on Civilian and Democratic Life. 

• Suspension of art.14 and 16 Arjun Singh vs. State of 

Rajasthan 

While it was not described in order that art 16 should also be stopped, the 

Rajasthan high court held that Article 16 was still operational even though 
article 14 had been terminated. The court stressed that only those 

fundamental rights had been terminated in accordance with Article 359 as 
specifically and explicitly specified in the presidential order. 

• Judgment and condition of art.356 S.R. Bommai Vs 

Union of India 

“The landmark case of S. R. Bommai v. Union of India, in the history of the 
Indian Constitution has great implications in Center-State relations. It is in this 

case that the Supreme Court boldly marked out the limitations within which 
Article 356 has to function. The Supreme Court of India in its judgment in the 

case said that it is well settled that Article 356 is an extreme power and is to 
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be used as the last method in cases where it is manifest that the constitutional 
machinery in a State has collapsed. The views expressed by the bench in the 

case are similar to the concern shown by the Sarkaria Commission.” 

What are the observations of judges on Article 356 of the Constitution of India 
In this case, the bench noted that the authority bestowed on the President by 

Article 356 is a conditional force. It’s not a complete force. The requirement 
that materials are present, including or including the Governor’s paper, is a 

prerequisite. The enjoyment of related materials must be defined and 
reasonable. 

Similarly, the President has the authority to be exerted in Article 356 of the 

Constitution only if the President is convinced that a condition exists in which 
a State’s administration cannot be operated in compliance with Constitutional 

requirements. According to our Constitution, the Council of Ministers of the 
Union with the Prime Minister to his head is essentially the control.” The 

happiness envisaged in the essay is intangible. The subjective pleasure can 
therefore be challenged at the court of law whether it is founded on intent. 

The Governor may only proclaim an emergency if the two Houses of Parliament 
have authorized it according to paragraph 3 of Article 356 not just before. The 

President may only suspend the Legislative Assembly until such consent by 
withdrawing the constitutional provisions pertaining to the Legislative 

Assembly in compliance with subsection (c) of clause (1). However, only as 
required for accomplishing the organizational aim of the Declaration the 

termination of the National Assembly can be enforced. 

In Article 35, Clause (3) lapses at the close of the two-month period and, in 
that case, the rejected government revives in the event of a rejection or 

disapproval from both Houses of the Parliament of the declaration. The 
Legislative Assembly also reactivates whatever could have been discontinued. 

Likewise, the actions, orders, and regulations adopted during the two-month 
span do not, in the same manner, become unconstitutional or invalid as the 

declaration falls. 

In the case of the ratification of the Proclamation by both Houses in two 
months, the terminated Government will eventually not restore the declaration 

or removal until the expiration of the commencement era. The Legislative 
Assembly shall not, likewise, resume after the expiration of the time of 
declaration or its revocation, until the Legislative assembly was dissolved after 

ratification under clause (3). 

The court’s most significant argument in the case is that Article 74(2) merely 
forbids an inquiry about whether or not the negotiators give the Chairman their 

guidance. It does not preclude the Tribunal from asking the Council of Ministers 
of the Union (Union of India) to reveal the information around which the 

President had satisfied himself. 
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The information on which advice is offered is not included in the advice. Even 
if the content is discussed by the President despite showing to him, it does not 

share the recommendation personality. “The Proof Act’s articles 74(2) and 123 
protect numerous areas. The Minister or official involved can demand right 

pursuant to Article 123 during the protection of the declaration. In compliance 
with the rules of Section 123, where such right is asserted it will be determined 

on one’s own criteria.” 

Fundamental rights vs. emergency 

• War emergency 

When the President is convinced that a real emergency occurs whereby war, 
external invasion, or armoured insurrection threatens India’s or indeed any 

part of its territories, he may declare a state of exception within Article 352. 

• Constitutional emergency in the states 

If the President is pleased by the receiving of a letter from the Gouverneur and 

that therefore the Government of a State is not permitted to show an 
emergency in compliance with the constitutional provisions. 

• Suspension of fundamental rights 

“During the period of emergency, as declared under either of the two 
categories discussed above, the State is empowered to suspend the 

Fundamental Rights guaranteed under Article 19 of the Constitution. The term 
‘State’ is used here in the same sense in which it has been used in the Chapter 
on Fundamental Rights. It means that the power to suspend the operation of 

these Fundamental Rights is vested not only in Parliament but also in the Union 
Executive and even in subordinate authority. Further, the Constitution 

empowers the President to suspend the right to move any court of law for the 
enforcement of any of the Fundamental Rights. It means that virtually the 

whole Chapter on Fundamental Rights can be suspended during the operation 
of the emergency.”  

Such a directive must, nevertheless, be sent to Parliament for its acceptance 

as quickly as possible. The restriction of human rights in the case of an 
emergency can indeed be prohibited in any situation, though, in the event of 

Articles 20 and 21. It would have been an error to handle human rights as if a 
balance had to be established regarding human rights and other protection 

and sustainability priorities. 



According to Kofi Anna human rights initiatives, both for our spiritual status 
and for the realistic use of our action – moral rights, which are made legitimate 

by the Constitution, are basic rights. These basic human protections are rights 
in the best way. Their civil and constitutional privileges are different since they 

cannot be constrained by common usefulness. 

The basic nature of these privileges is that they’ve been promised to protect 
the integrity of a person even though the majority is doing worse. Invasion of 

these rights means that a man is not regarded as a man. This is an incredibly 
serious issue. This is a serious inequality and the increased government reform 

expense or the effectiveness required to avoid it is worth the money. 

Changes Made By 44th Amendment 

Origin and background 

“An emergency proclamation seems to be a very serious issue since it 
infuriates the normal structure of the Constitution and negatively impacts 

individual freedom. Consequently, such a declaration should only be issued in 
exceptional conditions and not simply to keep an unsympathetic governing 

party from its office. In June 1975, an emergency in connection with internal 
disturbance was proclaimed without sufficient justification.” This was done by 

the Commission. The 1975 declaration was based on internal disturbances, 
which were the most problematic because there was a widespread violation of 
basic rights for the people. 

Many people are placed without justification in pre-trial detention. The 44th 

amending act on the emergency constitutional provisions, therefore, made it 
even more difficult, if not extremely difficult, to re-examine the circumstance 

1975 in light of those amendments. 

The forty-fourth amendment 

The 44th amendment considerably changed the Constitution’s emergency 

provisions so that the executive did not harm it as Mrs. Indira Gandhi did in 
1975. It also re-established some changes made by the 42nd amendment. In 

this amendment, there are key elements: 

• The “armed rebellion” as defined in Art 352, replaced the internal 
disturbance. 

• The Cabinet shall inform the Cabinet in written work of the decision 

to declare an emergency. 



• Houses shall be issued an emergency declaration within such a 
month. 

• The residences should be re-approved every six months to proceed 

with the urgent situation. 

• The urgency can be annulled by a simple majority of the houses 
present and voting in this regard by adopting settlement. Such a 

resolution may be moved by one-10 house members. 

•  Article 358 provides that only war and external violence and not 
armed insurrection shall be put in abeyance by Article 19. In addition, 

any statute that contradicts Article 19 needs to repeat the relation 
with Article 358. If they break Article 19, some other laws can also 

be questioned. 

•  Article 359, stipulates that the freedom to transfer courts shall not 
be revoked unless they have violated Section III, but Articles 20 and 

21 will not be included. 

•  Brought back from 6 to 5 years the term Lok Sabha. 

Proclamation under Article 352 

Article 352(1) stipulates that if a President is pleased with danger to the 
protection of Srilanka or any part respectively, he or she will perform an 

emergency decree. Here, however, it has sometimes been asked whether 
another President’s happiness is fair or not. 

In this respect, the Supreme Court has held that it was a political issue and 

not a legal concern in the case of Bhut Nather v. State of West Bengal. The 
38th amendment to the Constitution attached to Article 352, in order to make 

the position more clear, to Article 352, clause 5, which states that the 
President’s ‘fulfillment’’ as alluded to in Article 352(1) and (3) means ‘final and 

definitive’ and that “no court of law can question.” However, the 44th 
amendment to Article 352(5), later added by the 38th constitutional 

amendment, repealed the misuse of those competencies during the 1975 
emergency later after Democratic governance. 

It is then the Supreme Court that needs to determine, as a final, non-

justiciable, or for such purposes as a matter of judicial review, whether to treat 
the President’s ‘fulfillment’ by issuing or amending an immediate declaration. 

It should also be pointed out here that throughout the case of Minerva Mills, 
Judge Bhagwati claimed that it can not be ruled out in the scope of judicial 

review if his precedence proclamation an emergency in compliance with Article 
352 extended his judgment or behaving outside his jurisdiction or acting 

arbitrarily in declaring an emergency. 



Proclamation under Article 356 

The susceptibility to judicial scrutiny of the declaration in compliance with 
Article 356 is beyond doubt because powers are conditional upon Article 
356(1). The Person is empowered to investigate whether the provision has 

been met in its exercise of the right of judicial review. In fact, the debate is 
over the nature and degree of judicial review.  

It is evident from the choices made in the case of Rajasthan state v. Union of 

India and the case of Bommai that a uniform law cannot apply in all the cases 
and is bound to differ based on the issue, the essence of the right as well as 

other variables. 

However, the nature of pleasure will still be doubted if it is conceivable on the 
premises that it is ‘mala fides’ or found on the completely alien and 

meaningless ground. “In the Supreme Court decision in the State of Madhya 
Pradesh v. Bharat Singh, the importance of judicial review in the matter 

protected by Article 356 is also stressed because, at this time, only the 
declaration was in effect, it was not prohibited from enacting a law that had 

been enacted before an Emergency Proclamation, as extremely contrary to the 
constitution.” 

A judgment of seven judges of the Constitutional Bench of the Supreme Court 
dismissed the petition by a majority verdict and stated that the center’s move 

to settle the three sittings under Article 356 was constitutionally legitimate, 
according to Article 356(1) first tackled in Rajasthan state v. Union of India. 

The Supreme Court rejected this petition by a unanimous decision. 

The High Tribunal dwells thoroughly on its authority to recognize the legitimacy 
of the President’s Emergency Declaration in the Minerva Mills and other cases 

c. Union of India and others. In this case, the Court noted among others that, 
only because it deals with political questions, it really does not fail to exercise 

its constitutional obligation. At the very same level, it should limit itself to 
investigating the details and conditions of presidential satisfactory involvement 

in the case of an emergency or whether the legislative provisions of Article 352 
were respected in a decree declaration. 

Thereby we can infer confidently that the Presidential Proclamation is subject 

to judicial review, albeit limited, in compliance with Article 356. A key feature 
of the background of the Indian Constitution was perhaps the most recent case 
which determined the degree to which the President placed the ‘Presidential 

law’ on the Declaration and strengthened the legal situation surrounding the 
President’s subjective satisfaction. 

The Supreme Court here boldly defined the framework and limits in which 

Article 356 was to operate. It is very evident, following the verdict in the SR-



Bommai case of the Supreme Court, that Article 356 has an absurdity in 
control, and should be enforced as the final solution when it is obvious that a 

state’s unsolvable problem and democratic structure has failed” said Soli 
Sorabjee, eminent jurist and former Attorney General of India. 

Conclusion 
It is clear to see, after grappling with all procedural requirements, what the 

objective was to create those stipulations usable first and foremost in the 
Constitution. However, although we did our analysis for the same reason, we 

did note that even though the laws on national security and citizen’s welfare 
are accounted for in these regions, the regulations alone give the Executive a 

lot of dramatic latitudes. 

It primarily impacts the nation’s territorial system and makes it majoritarian, 
thus seeking to defend the needs of the community and the individual. While 

recognizing the need for it, we agree that a check-and-balance mechanism can 
also be placed in place such that, unlike the 1975 emergency, the governing 

party and the executive cannot abuse authority. 

While the revocation of human rights has repeatedly been justified, we agree 
that they are fundamental to people’s very lives in a democracy. We have 

found in our analysis since the 44th Amendment to the Constitution provides 
that there are always ways to unjustly breach fundamental rights in 

emergencies notwithstanding the protective provisions that were added during 
this analysis. 

As some other federal constitutions, such as Canada and Australia, provide for 
the courts to decide on the degree to which the center can extend its authority, 

so it will serve as the consolidated framework for confirming the 
unconstitutional use of discretionary powers accessible to the executive and 

legislative branches in compliance with emergency provisions. 

 


